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bn ieee Nie | 
=  / qhought proper to interpoſe in his. behalf, and, on condition of his 
| being liberated, they granted a bond of cautionry, of the following 


| tenor: a * 10 W409 
e e John MCulloch indweller in Stranraer, and Andrew MiCullech 
« wi in ſaid burgh, do, by theſe preſents, bind and oblige 
„ ws, conjunctly and ſeverally, our heirs and ſucceſſors, as caution- 
11 ors for John MiCulloch ſailor in Srawracr, that he ſhall underlic the 
« the law, and anſwer according thereto, in any ſait or diligence to 
be brought againſt him at the inſtance of John M Kelvie tanner in 
« Stranracr, anent the ſaid John M*Culloch junior his making payment 
«« to him of the principal ſum of thirty-five pounds, Sterling money, 
and annualrents thereof, contained in, and ave by a bill, of date 
« he tenth day of May laſt paſt, drawn by the faid John M*Kelvic 
* upon and by che ſaid John M*Culloch junior, and payable 
% ſeven months date, and that under the penalty of forty pounds 
« Sterling.  Likeas, I the aid John M*Culloch junior, do hereby bind 
« and oblige me, my. heirs and executors, to warrant, free, relieve, 
and ska keep, the ſaid John M*Culloch ſenior, and Andrew M*Cul- 
« Joch, my ſaid cautioners, of the cautionry above written, and of all 


« them, ſhall ſaſtain or incur through the ſame.” - FOR HED 
This bond was written by Thomas Naſmith writer in Edinburgh, a 
| (ill and character, in whom both parties could confide ; 

Dad it was Bous fide underſtood, that the petitioner ſhould be ſecured 

 ___ againſt any riſk of loſing his debt by John M Culloch the failor's flying 

or abſconding, until it was too late to: do diligence againſt him. 
* Notwithſtanding, however, this ſecurity, on the faith of -which 
' |. your petitioner's debtor was liberated, John M*Culloch the ſailor did 
; not underlie the law, when the time came that your petitioner did 


ur petitioner was therefore obliged to bring an action againſt 
| Joby and Andrew MCullochs the cautioners, libelling upon the afore- 
Thats: bond; and goneluding chat it ſhould be found and declared, that 
4 they had incurred ek arte wipe” contained, at leaft to the ex- . 
| tent of the aforeſaid owing by the ſaid John McCulloch failor to 
your petitioner ;/ and that re they ſhould be decerned and or- 


dikgence againſt him. 


Wl i N dained to make ent to your petitioner of the above- mentioned 
„ roi tocerelt, e. The fammons was executed on the 8th of 


n n having come before the Lord Elliock Ordinary, the de- 
July 1. fenders allowed decreet to go againſt them in abſence. More than 


eien rhe! weeks thereafter, they preſented a repreſentation ;', and the _ 
Mie Joy 35 Lord Ordinary was pleaſed, on the/29th July 1775, to appoint par- 


! 
ties to be ready to debate 3 next calling. The | petitioner ac- 
rin , „ ny before the Lord Ordi- 
nary the 6th of Auguſt 1772, when hi dihip was pleaſed to pro- a... 6. 
nounce this interlocutor: © Appoints parties to be ready . 


to debate againſt the Lord 

vember next.“ | | | | 

P having been fully heard on the ad of December 1772, the Dec. 2. 

Lord r nee on 277% 

the aoth of January 1793, Lordſhip was pleaſed to pronounce Jan. 20. 
the following interlocutor: ng conſidered the foregoing minute 1773 

debate, with the bond of cauti Ad, — 2 A 

$6) ohn and Andrew M*Cullochs, defeniters, afſoilzies from the 

— ot the libel, and decem. , *% 114. . 

To which F his 

26th Febru 


in which bs, with all deference, 
was the leſs able to urge 


and determi- 

ned by a judge in his own houſe, parties muſt often be at a loſs,” um- 

leſs * or contains e N Lordſhip on 

the toth of March 7g, was to the repreſentation, March 10. 

and adbere to his former imerfocuor; Fi — * e, 1773. 

The petitioner humbly begs leave to ſubmit his cauſe to the review 

of your Lordſhips. He is here certans de damn vitando ; and the truth 

is, that he can very Ill afford to loſe the value of the bill in queſtton : 

whereas, he is well aſſured, that, r 

tionry, the defenders — ve 

right to bounty- money due to 
petitioner 


The defenders, in arguing their - cauſe before the Lord Ordinary, 
endeavoured to obſcure its real merity'by ſtretehing their ſtory into- 
zen LUO PoRs05 Ge aielr in They 
gave a hiſtory of various ns faitoy, prior 
to his incarceration ; and 'wrangled with. unuſual keenneſs with 


a was denounced 


| 


defenders will 5 more accurate chronology, and keep to the 
neat point! of on which the cauſe turns. e t ies 
The bill was le the th of December, and was ſaon after 
proteſted, and oteſt regiſtrated in the Borough books of Sa 
raer the/24th of that month. A REY was' raiſed uporr it the 7th 
of January ; a charge given 6th of that month. The horning 
"Edi - xi of February, regiſtrated the 


them the caption, and them to produce 
might put it in execution ; but all in vain. The defenders did not 
ay arr} e petitioner could not find 
E Ag forfeited their caitioney,/that be ſhould underbic the law in apy 
| ſuit or diligence at the petitioner's inſtance, bill i 

The petitioner therefore himſelf well 
and juſtice to bring this action ; and although the defenders 
alfecled to doabt his being ie earneſt in it, 
an inhibition was raiſod upom the dependence, 


one olf them before the came into Court; and, ever ſince it 
has begun, the of Court can teſtify, that it has been carried 
on with un ing attemion- oo WH of bn £46 br 


jects. The: obligation to which 
chemſelves on account of their relation, 
petitioner's debtor was let out of cuſtody 
interpretation. It cannot be un 
came bound that the debtor ſhould ſome time 
though eam in articulo mortis, or in the wreek of his cireumſtances, 
anſwer to your petitioner's diligetce(”- The meaning certainly was. 
he ſhould” anfiver debito tempore 3. nay, that he ſhould ; 
moment that | 
No olyettion. occurs to the bond 
can conjecture : and therefore he-hmnbly apprehends, 
is imply a gur ſtio facti, Did tha ee 7 
the! failar to your i t 
eed boldly averred, in 


anſwer 


WS! 


= ch from engaging in any other voyage till ſuch time as the pur - 
% ſuer might have it in his power to execute a caption or other 
« diligence againſt him; but ſo ſar was he from taking any ſtep of 
« that kind, that he allowed M*Cullech to go about and employ him- 
« ſelf as he thought proper, without the leaft diſturbance, except 
« giving him a c of horning ; but for caption, neither M u. 
« Eb himſelf nor the defenders, ever heard or knew that ſuch a 
thing was raiſed, till the commencement of the preſent proceſs.” 
This paſſage iS a judicial acknowledgment that the defenders were 
conſcious of 1 1. 174g upon them in order to ſecure them- 
elves, as they EX it. But your Lordſhips will be pleaſed 
1 obſerve, that they aver a direct contradiction © wn your peti- 
tioner can prove to have been the true res geſia; viz. That inſtead of 
their never hearing of the caption till this proceſs was raiſed, they 
were fully certiorated of it, when it was ready to be executed ; for 
after having gone to M*Cu/loch the failor's houſe, and found him not 
there, the petitioner, as has been mentioned, went with a 
meſſenger and two witneſſes to. the nders, ſhewed them the 
8 and poſitively required them to produce the debtor. 

our petitioner will, if neceſſary, prove what he has ſet forth ; 
but as, in ſo fmall a matter as is here at ſtake, a proof ſhould not 
out unleſs cum onere of the- fulleſt coſts to the party who ſhall 
found in the wrong, he does humbly, inſiſt before y 


tioner's diligence. 

May it therefore pleaſe your Lordſhips to alter the Lord Ordinary's in- 
| FAT onare | ec. concluſions of the libel ; or, before an- 
ſwer, 10 ordain the defenders to confeſs or deny by a writing under 
their hands, whether or not the petitioner's caption againſt John 
McCulloch the debtor was intimated to them in February 17792, 
and whether or not they were then required to produce him to the” 

petitioner's diligence. 


According to julilce, &c. 
JAMES BOSWELL, 


